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Coldwater Indian Band: 
Summary of Court Case Regarding the Existing 
Trans Mountain Pipeline 
 
 

 
This is an overview of the Federal Court of Appeal decision Coldwater Indian Band v. Canada 
(Indian Affairs), 2017 FCA 199.  
 
In 2015 Coldwater challenged the Minister of Indigenous (then Indian) Affairs’ decision to 
consent to the transfer of easements (authorizations) on Coldwater IR No. 1 for the Trans 
Mountain pipeline to Kinder Morgan and its affiliates in December 2014. Before the Minister’s 
decision, Coldwater Chief and Council told the Minister that his consent to the easement transfer 
was not in Coldwater’s interests.  
 
BACKGROUND  
 
Between 2002 and 2007 corporate restructuring occurred, leaving Kinder Morgan with the 
management and control of the Trans Mountain Pipeline. The consent of the Minister was 
required, but not obtained, to transfer the easement on Coldwater IR No. 1 to Kinder Morgan. 
After the fact, Kinder Morgan applied for the Minister’s consent to transfer the easement.  
 
Coldwater tried to get the Minister to update the financial and environmental terms of the 
authorizations, but the Minister refused. There are two important components to the Minister’s 
decision in 2014:  

 
• Coldwater received compensation for each of the easements in the 1950s of only 

$1,292. There is no ongoing revenue to Coldwater for these pipeline easements, other 
than property taxation revenue. The Minister did not require any additional 
compensation for Coldwater in consenting to the assignment.  

 
• The Minister consented to the assignment on the same terms that were set in the 1950s. 

The Minister did not require that any increased environmental or other protections be 
included in the terms of the easement for Coldwater’s benefit.  

 
Coldwater’s case was based on the Minister’s “fiduciary duty” to Coldwater. The Minister is a 
fiduciary for Coldwater – he holds a position of trust or confidence and exercises his powers for 
the benefit of Coldwater. Because the Minister stood between Coldwater and Kinder Morgan, he 
had an obligation to prevent exploitation and exercise his powers in Coldwater’s best interests.   
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FEDERAL COURT DECISION  
 
In 2015 Coldwater challenged the Minister’s decision in the Federal Court.   
 
Coldwater argued that the Minister owed Coldwater a fiduciary duty in respect of the easement 
and breached that duty in consenting to the assignment without requiring a modernized easement 
agreement with modernized terms and proper financial compensation.  
 
The Federal Court decided that the Minister discharged the duty to Coldwater and did not have to 
change the terms of the easement or increase the compensation paid to Coldwater.  
 
Chief and Council appealed the decision to the Federal Court of Appeal.  
 
FEDERAL COURT OF APPEAL DECISION  
 
The Federal Court of Appeal ruled in Coldwater’s favour. 
 
The Court decided that the Minister did not discharge its fiduciary duty to Coldwater because he 
consented to the assignment of the pipeline easement without scrutinizing its terms.  
 
The Court set the Minister’s decision aside, and ordered that the matter be returned to the 
Minister for redetermination in accordance with the Minister’s fiduciary duty. The Court also 
ordered that Coldwater is entitled to legal costs in the Federal Court of Appeal and in the Federal 
Court.  
 
The Court’s key findings are:  
 

• The Minister owed a fiduciary duty to Coldwater when considering whether to consent 
to the assignment of the easement.  

 
• Given the importance of Coldwater’s interest in its reserve lands, the Minister was 

under a continuing duty to preserve and protect the Band’s interests from an exploitive 
or improvident (careless) bargain.  

 
• As a fiduciary, the Minister is required to exercise his (now her) discretion in a manner 

consistent with the obligations of loyalty and good faith and to act in Coldwater’s best 
interest. At the same time, though, the Court recognized that the Government has 
already determined that the continued operation of the pipeline is in the public interest 
and the Minister must have regard to that fact. Put another way, the Minister must act 
as a person of ordinary prudence managing his or her own affairs while not defeating 
the public interest in the pipeline’s continued operation by imposing onerous conditions 
that defeat the existence of the pipeline.  

 
• The Minister did not consider the adequacy of the compensation and the other terms of 

the easement indenture when deciding to consent to its transfer to Kinder Morgan.  
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• The Minister needed to consider the current and ongoing impact of the easement on 
Coldwater's right to use and enjoy its reserve lands:  

 
(a) In respect of the compensation, the Minister was required to consider if his 
consent to the assignment would continue what is said to have become “an 
improvident arrangement” (or a careless or irresponsible arrangement).  
 
(b) In respect of updating the terms of the easement, the Minister was required to 
consider whether the terms of the easement adequately protected Coldwater’s 
land, and minimally impaired Coldwater's interests.  
 

• The Minister did not do either (a) or (b). The Minister only considered the corporate 
capacity of the new company to carry out the terms of the original easement. The 
Minister's failure to assess the current and ongoing impact of the easement on 
Coldwater's right to use and enjoy its lands made his decision unreasonable. 

 
Neither the Minister (now the Honourable Carolyn Bennett) nor Trans Mountain appealed the 
decision to the Supreme Court of Canada, so the decision stands.  
 
The Minister must now fulfill her duty to Coldwater by working with Coldwater to modernize 
the terms of the easement, including compensation. In doing so, she must act in Coldwater’s best 
interests and not Kinder Morgan’s.  Her role is not to act as an honest referee, but to support and 
advocate for Coldwater in these circumstances. 
 
 


